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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1.114, including the fee set forth in 
37 CFR 1.17(e), was filed in this application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.1 14, and the fee set forth in 37 CFR 1.17(e) 
has been timely paid, the finality of the previous Office action has been withdrawn pursuant to 
37 CFR 1.1 14. Applicant's submission filed on 1/21/09 has been entered. 

This Office action addresses claims 1, 6, 10, 12, 14, and newly added claims 15-18. 
Claims 1, 6, 10, 12, 15, and 17 are rejected over JP '951 and WO '881 for substantially the 
reasons of record, and a new ground of rejection of claims 14, 16, and 18 has been made over 
these two references and JP '006. This action is non-final. 

Claim Rejections - 35 USC §103 

2. Claims 1, 6, 10, 12, 15, and 17 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over JP 2001-243951 in view of WO 03/044881. 

In the abstract, JP '95 1 teaches a positive electrode material comprising secondary 
particles formed from primary particles. The primary particles are connected to each other by 
sintering. In the abstract, it is disclosed that the material may comprise LiCo0 2 . As disclosed in 
[0025] of the machine translation, up to 40 mol% of the cobalt may be replaced with metals such 
as nickel and manganese. Regarding claims 1 and 15, the recitation of "for an automobile" in the 
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preamble is treated as a statement of intended use and is given little weight (MPEP 2111). 
Regarding claims 6, 12, and 17, the mean particle size of the primary particles is 0.4-10 microns. 

However, JP '95 1 does not expressly teach that the length in which the plural primary 
particles are linked on the section of the secondary particle is equivalent to 10-70% of the length 
of the whole periphery on the section of the plural primary particles, as recited in claim 1, or that 
the length is 10-70% "through a substantial center of the secondary particle" as recited in claim 
10, or that the length is 50-70% through a substantial center, as recited in claim 15. 

However, the reference would motivate the artisan to employ primary particles with 
relatively large portions of their surfaces touching, thereby rendering the claimed range obvious. 
As noted above, in the abstract, it is taught that the primary particles are sintered together. 
Further, in paragraph [0013] of the machine translation, the reference teaches that by sintering, it 
is possible to raise electric conductivity, to reduce the quantity of a required conducting agent 
and to raise pack density. The artisan would be motivated by these teachings to manufacture the 
secondary particles such that relatively large portions of the surfaces of the primary particles are 
touching each other. Accordingly, the limitations in the independent claims that the length in 
which the primary particles are linked on the section of the secondary particle is equivalent to 
10-70% (50-70%) of the length of the whole periphery on the section of the primary particle 
would be rendered obvious. 

JP '951 further does not expressly teach that the positive electrode material comprises 
LiaMnxNiyCoz02, as recited in claims 1, 10 and 15. 

WO 03/044881 teaches an Li x Mn a NibCo c 02 material in the abstract. Example 3 in Table 
1 discloses a composition falling within the subscript ranges recited in claims 1,10, and 15. 
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Therefore, the invention as a whole would have been obvious to one of ordinary skill in 
the art at the time the invention was made because the artisan would be motivated to use the 
Li x Mn a NibCo c 02 composition of WO '881 as the active material of JP '951. In the abstract, WO 
'881 teaches that a positive electrode and a lithium cell using this material have a high energy 
density and excellent charging/discharging cycle performance. Accordingly, the artisan would 
be motivated to use the Li x Mn a NibCo c 0 2 composition of WO '881 as the active material of JP 
'951. 

3. Claims 14, 16, and 18 are rejected under 35 U.S.C. 103(a) as being unpatentable over JP 
2001-243951 in view of WO 03/044881 as applied to claims 1, 6, 10, 12, 15, and 17 above, and 
further in view of JP 2001-085006. 

JP '95 1 further does not expressly teach that the voidage of the secondary particle is 2.5 - 
35%, as recited in claims 14, 16, and 18. 

JP 2001-085006 teaches a positive electrode material comprising a lithium composite 
oxide in the form of primary particles flocculated into secondary particles (see abstract). The 
secondary particle has a voidage of 30% or less, preferably 10-20% (see [0029]). 

Therefore, the invention as a whole would have been obvious to one of ordinary skill in 
the art at the time the invention was made because the artisan would be motivated to use the 
voidage disclosed by JP '006 in the secondary particle of JP '951. In [0029], JP '006 teaches 
that the range of 10-20% results in better cycle property. Accordingly, the artisan would be 
motivated to use the voidage disclosed by JP '006 in the secondary particle of JP '95 1 . 
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Furthermore, in [0013] of JP '951, it is taught that "pack density" may be increased by the 
sintering, which would be the inverse of the claimed voidage. Accordingly, the voidage may be 
reduced to a relatively low value, i.e., to the values disclosed by JP '006. 

Response to Arguments 

4. Applicant's arguments filed January 21, 2009 have been fully considered but they are not 
persuasive. Applicants assert that in JP '95 1, at least a part of the fine primary particles in a 
secondary particle are arranged in radiation toward outside from the center of the secondary 
particles, and that the gaps between the particles vary between the periphery and the center of the 
secondary particle. However, even if this characterization of JP '95 1 is accurate (which the 
Examiner does not concede), it is submitted that the claim language is still broad enough to read 
on such a radial structure. The language of the independent claims does not specify which 
primary particles inside the secondary particle must have the claimed characteristic, since, for 
example, claim 1 merely recites "the plural primary particles" which are located on "the section" 
of the secondary particle. Thus, it is submitted that a particular discrete portion of the secondary 
particle of JP '951 containing a plurality of primary particles is sufficient to meet the claim 
language. As stated in the previous Office action, it appears that Applicant's intent is to recite 
that all of the primary particles in the secondary particle have the claimed characteristic, 
however, this is not recited in the claims. 

Additionally, the Examiner previously made remarks on the perceived similarity in the 
way the particles of the present invention and those of JP '95 1 are made. In response, Applicant 
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has attempted to show structural differences in these particles based on the submission of 
photographs on "Sheet No. 1" and "Sheet No. 2." The arguments and evidence have been 
considered, but are not persuasive for the following reasons: First, the limitations (i.e., sintering 
at a specific temperature) on which Applicant relies are not recited in the claims. Second, it is 
believed that any evidence should be submitted and attested to in the form of a declaration under 
37 CFR 1.132, which has not yet been done. Furthermore, regarding the photographs, there is no 
identification of the materials involved between sheet nos. 1 and 2, which would also be 
necessary. Applicants further state that the sintering temperature difference of 75 C produces 
different products, as shown particularly in the photos at magnification of 20000. However, it is 
the Examiner's position that no clear difference in structure can be seen between the photos of 
sheets 1 and 2, except a different in absolute particle size between both the primary particles and 
secondary particles. Additionally, as previously stated by the Examiner, the disclosure of JP '951 
does not appear to be limited to any specific sintering temperature. 

Accordingly, based on the record as a whole, it is the position of the Office that the 
instant claimed invention has not been shown to be patentably distinguishable from the product 
of JP '951 as modified by WO '881. As such, the rejections under 35 USC 103 above are still 
believed to be proper. 
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Conclusion 

5. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Jonathan Crepeau whose telephone number is (571) 272-1299. 
The examiner can normally be reached Monday-Friday from 9:30 AM - 6:00 PM EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Patrick Ryan, can be reached at (571) 272-1292. The phone number for the 
organization where this application or proceeding is assigned is (571) 272-1700. Documents 
may be faxed to the central fax server at (571) 273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 

/Jonathan Crepeau/ 

Primary Examiner, Art Unit 1795 

March 10, 2009 



